James L. App, City Manager
Doug Monn, Public Works Director
Penalties for Wastewater Treatment Plant Effluent Violations

December 3, 2013

TO:
FROM:
SUBJECT:
DATE:
NEED:
FACTS:
1.
2.
3.
4,
5.
6.
ANALYSIS &
CONCLUSION:

For City Council to consider settling penalties for wastewater treatment plant effluent
violations.

The Paso Robles Wastewater Treatment Plant (WWTP) discharge to the Salinas River is
regulated by the Central Coast Regional Water Quality Control Board (Water Board)
under a National Pollutant Discharge Elimination System (NPDES) permit.

Paso Robles wastewater contains high salt levels. The existing WWTP is antiquated and
overloaded, thus cannot consistently comply with NPDES permit effluent limits.
Between September 1, 2009, and September 30, 2013, the City violated effluent limits
107 times. Pollutants that exceeded effluent limits include sodium, chloride, total
dissolved solids, pH, bis-phthalate, selenium, copper, cyanide, chlorine, biochemical
oxygen demand, total suspended solids, and coliform bacteria.

The City will continue to regularly violate effluent limits until Nacimiento water is online
and the WWTP upgrade is completed in 2015.

The California Water Code requires a mandatory minimum penalty of $3,000 for each
effluent violation. On November 13, 2013, the Water Board assessed the City with a
penalty of $321,000 for the 107 effluent violations described above. The Water Board’s
letter is attached.

The Water Board is offering an opportunity to settle the penalties and avoid the
possibility that penalties may be increased. The California Water Code provides that
penalties may be increased up to $10,000 per day.

The State’s Enforcement Policy does not allow the penalty to be directed to the City’s
WWTP upgrade project.

The Water Board’s proposed penalty is the minimum amount required by the Water
Code. The Water Board does not have discretion to reduce the penalty amount, but
does have discretion to increase the penalties up to $10,000 per day. It would be in the
City’s best interest to settle this matter by paying the minimum penalty, and eliminate
the potential of a greater penalty being assessed.

The Water Board would allow up to $168,000 of the $321,000 penalty to be directed to
two pre-approved local environmental projects, instead of the State’s Cleanup and
Abatement Account. The pre-approved projects are the Low Impact Development
Initiative and Central Coast Ambient Monitoring Program, both of which have
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benefited Paso Robles. Staff recommends the $168,000 be directed to these two
projects. The balance of the penalty amount must be directed to the State’s Cleanup and
Abatement Account.

FISCAL IMPACT: The City’s Sewer Enterprise Fund has accrued a $120,000 budget for payment of
Water Board penalties. Although these penalties exceed this budgeted amount,
other Sewer Enterprise Fund expenses have been less than projected, such that this
expenditure would not have an adverse impact on the Sewer Fund.

OPTIONS: a. Adopt Resolution No. 13-xx to 1) authorize the City Manager to settle this matter
by signing and submitting the “Acceptance of Conditional Resolution and Waiver of
Right to Hearing,” 2) approve payment of the $321,000 penalty from the Sewer
Enterprise Fund, and 3) request the Water Board direct $168,000 of the penalty to
the Low Impact Development Initiative and Central Coast Ambient Monitoring
Program.

b. Amend, modify, or reject the above option.
ATTACHMENTS:
1. Water Board’s November 13, 2013, Expedited Payment Letter, including the

“Acceptance of Conditional Resolution and Waiver of Right to Hearing” form
2. Resolution No. 13-xx

Prepared by: Matt Thompson, Wastewater Manager
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Water Boards

Central Coast Regional Water Quality Control Board

November 13, 2013
via certified US mail: 7008 1140 0003 4708 8681

Jim App, City Manager

City of El Paso de Robles
3200 Sulphur Springs Road
El Paso de Robles, CA 93446
[app@prcity.com

EXPEDITED PAYMENT LETTER (EPL) NO. R3-2014-0005, OFFER TO
PARTICIPATE IN EXPEDITED PAYMENT PROGRAM RELATING TO VIOLATIONS
OF NPDES PERMIT FOR CITY OF EL PASO DE ROBLES WASTEWATER
TREATMENT FACILITY (WDR ORDER NO. R3-2004-0031 AND NO. R3-2011-0002,
NPDES NO. CA0047953, WDID NO. 3 400105001)

Dear Mr. App:

This letter is to notify the City of El Paso De Robles (hereinafter “Permittee” or “you”) of
alleged violations of the California Water Code identified in the Central Coast Regional
Water Quality Control Board's (Central Coast Water Board) water quality data system
and to allow the Permittee to participate in the Central Coast Water Board’'s Expedited
Payment Program to address $321,000 in liability which may be assessed pursuant to
Water Code sections 13385 and 13385.1.

NOTICE OF VIOLATION: Based on information in the California Integrated Water
Quality System (CIWQS), the Central Coast Water Board’'s Assistant Executive Officer
alleges that from December 25, 2008, to September 30, 2013, the Permittee violated
the effluent limitations, reporting violations, or Water Code provisions identified in the
Notice of Violation (NOV) attached as Exhibit A. The Permittee will have the opportunity
to address the alleged violations as discussed below.

STATUTORY LIABILITY: Subdivisions (h) and (i) of California Water Code section
13385 require the assessment of a mandatory minimum penalty of $3,000 for specified
serious and non-serious (formerly named “chronic”) effluent limit violations. The
Permittee is also potentially subject to discretionary administrative civil liabilities of up to
ten thousand dollars ($10,000) for each day in which the violation occurs, plus ten
dollars ($10) for each gallon discharged but not cleaned up in excess of 1,000 gallons.
These mandatory minimum penalties and discretionary administrative civil liabilities may
be assessed by the Central Coast Water Board or the State Water Board (collectively

L
12-03-13 CC Agenda Item 13 Page 3 of 25



Mr. Jim App -2- November 13, 2013

“the Water Boards”), beginning with the date that the violations first occurred*. The
formal enforcement action that the Water Boards use to assess such liability is an
administrative civil liability complaint, although the Water Boards may instead refer such
matters to the Attorney General's Office for prosecution. If referred to the Attorney
General for prosecution, the Superior Court may assess up to twenty-five thousand
dollars ($25,000) per violation. In addition, the Superior Court may assess up to twenty-
five dollars ($25) per gallon discharged but not cleaned up in excess of 1,000 gallons.

OFFER TO PARTICIPATE IN EXPEDITED PAYMENT PROGRAM: The Permittee can
avoid the issuance of a formal enforcement action and settle the alleged violations
identified in the attached NOV by participating in the Central Coast Water Board’s
Expedited Payment Program. Details of the proposed settlement are described below
and addressed in the enclosed documents.

To promote resolution of these violations, the Central Coast Water Board enforcement
staff makes this Conditional Offer. The Permittee may accept this offer, waive the
Permittee’s right to a hearing, and pay the mandatory minimum penalty as indicated on
Exhibit A for the violations described. If the Permittee elects to do so, subject to the
conditions below, the Central Coast Water Board will accept that payment in settlement
of any enforcement action that would otherwise arise out of the violations identified in
the NOV. Accordingly, the Central Coast Water Board enforcement staff will forego
issuance of a formal administrative complaint, will not refer the violations to the Attorney
General, and will waive its right to seek additional discretionary civil liabilities for the
violations identified in the NOV.

The Expedited Payment Program does not address liability for any violation that is not
specifically identified in the NOV.

PERMITTEE'S OPTIONS FOR RESPONSE TO OFFER: If you accept this offer,
please complete and return the enclosed “Acceptance of Conditional Resolution and
Waiver of Right to Hearing; Settlement Agreement and Stipulation for Entry of
Administrative Civil Liability Order No. R3-2014-0005 (Upon Execution)” (Acceptance
and Waiver) no later than December 13, 2013. The returned Acceptance and Waiver
will be held, pending a 30-day public notice period, and then will be counter-signed by
the Executive Officer and returned to you with an invoice for payment.

If you contest some but not all of the violations identified in the attached NOV, the
Permittee may elect to reserve the right to address the contested matters and resolve
any uncontested violations through the payment of the mandatory minimum penalty for
each uncontested violation. If the Permittee chooses this option, please communicate

! Please note that there are no statutes of limitation that apply to administrative proceedings to assess mandatory minimum
penalties. See City of Oakland v. Public Employees’ Retirement System, (2002) 95 Cal.App.4th 29, 48; 3 Witkin, Cal. Procedure
(4th ed. 1996) Actions, 8405(2), p. 510.) The Permittee has not been substantially prejudiced by the passage of time between the
date(s) that Permittee reported the violations identified on Exhibit A and the date of this letter. The Permittee was aware of the
violations at the time it reported them to the Central Coast Water Board. Water Board staff's limited enforcement resources and
competing enforcement priorities provide a rational explanation for the delay. In fact, the delay has actually benefited the
Permittee because it extended the time before payment of the mandatory minimum penalties is due. For these reasons, any
delay is not unreasonable.

12-03-13 CC Agenda Item 13 Page 4 of 25



Mr. Jim App -3- November 13, 2013

with the staff contact identified below to discuss the mechanism for memorializing that
election on or before the due date.

If the Permittee chooses to contest any of the violations alleged in the NOV, please
identify the specific violation and the basis for the challenge (factual error, affirmative
defense, etc.) on or before the due date. Central Coast Water Board staff will evaluate
the contested violation and take one of two actions:

1) Central Coast Water Board staff will determine that the violation is not supported,
expunge the alleged violation from the CIWQS database, take no further action
against the Permittee for the alleged violation, and notify the Permittee of that
determination;

2) Central Coast Water Board staff will determine that the alleged violation is validated,
notify the Permittee, and provide 30 days for the Permittee to submit a supplemental
Expedited Payment for those violations. If the Permittee chooses not to make a
payment in response to the determination, the Permittee should expect to be
contacted regarding formal enforcement action that will be initiated with regard to the
contested violations. In a formal enforcement action, the liability amount sought
and/or imposed may exceed the liability amount set forth in this Conditional Offer.
Moreover, the cost of enforcement is a factor which can be considered in assessing
the liability amount.

CONDITIONS FOR WATER BOARD ACCEPTANCE OF RESOLUTION: Federal
regulations require the Central Coast Water Board to publish and allow the public 30
days to comment on any settlement of an enforcement action addressing NPDES
permit violations [40 C.F.R. section 123.27(d)(2)(iii))]. Upon receipt of the Permittee’s
Acceptance and Waiver, Central Coast Water Board enforcement staff will publish a
notice of the proposed resolution of the violations.

If no comments are received within the 30-day period, and unless there are new
material facts that become available to the Central Coast Water Board, the Executive
Officer will execute the Acceptance and Waiver as a settlement agreement and
stipulation for entry of administrative civil liability order assessing the uncontested
mandatory minimum penalty amount pursuant to Water Code section 13385.

If, however, significant comments are received in opposition to the settlement, this Offer
may be withdrawn. In that case, the Permittee’s waiver pursuant to the Acceptance and
Waiver will also be treated as withdrawn. In that case, the unresolved violations will be
addressed in a liability assessment proceeding. At the liability assessment hearing the
Permittee will be free to make arguments as to any of the alleged violations, and the
Permittee’s agreement to accept this conditional offer will not in any way be binding or
used as evidence against the Permittee. The Permittee will be provided with further
information on the liability assessment proceeding.
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Mr. Jim App -4 - November 13, 2013

In the event the Acceptance and Waiver is executed by the Executive Officer, payment
of the assessed amount shall be due and payable within 30 days and as specified in the
letter and/or invoice that will accompany the Permittee’s receipt of the Executive
Officer's signed stipulated order. Failure to pay the penalty within the required time
period may subject the Permittee to further liability.

OPPORTUNITY FOR SUPPLEMENTAL ENVIRONMENTAL PROJECT OR
COMPLIANCE PROJECT IN LIEU OF ADMINISTRATIVE LIABILITY: In lieu of paying
to the State Water Board Cleanup and Abatement Account all of the mandatory
minimum penalty, the Permittee may elect to use part of the penalty to fund a
supplemental environmental project (SEP) as defined in the State Water Board’s
Supplemental Environmental Project Policy. There are currently two SEP options
available:

1. Low Impact Development Initiative (LIDI): The mission of the LIDI is to support
the vision of healthy watersheds through the implementation of LID design
principles, hydromodification controls, and sustainable development throughout
the Central Coast Region. In 2008, the Central Coast Water Board established
a LID Endowment Fund with the Bay Foundation of Morro Bay. This fund
provides support for the LIDI, which is housed under a branch of the UC Davis
Extension’s Land Use and Natural Resources Program. LIDI services focus on
the planning, design, and implementation of LID projects and programs. This
includes regional training, regulatory compliance, site specific project designs,
hydromodification criteria development, technical consulting services, and large-
scale, long-term, community-level planning. More information is available at:

http://www.centralcoastlidi.org/Central Coast LIDI/Home.html

2. Central Coast Ambient Monitoring Program (CCAMP): CCAMP is the Central
Coast Water Board'’s regionally scaled water quality monitoring and assessment
program. The purpose of the program is to provide scientific information to
Water Board staff, local water agencies and water purveyors, and the public, to
protect, restore, and enhance the quality of the waters of central California.
CCAMP consists of both surface water and groundwater components
(Groundwater Assessment and Protection, or GAP), and has built a significant
data resource over the years to characterize the Central Coast Region's waters.
CCAMP will use the SEP funds for staffing, equipment, and contract services
associated with field sampling, analytical testing, data management and
assessment, and the implementation of water quality related projects. More
information is available at:

http://www.ccamp.org/

http://www.waterboards.ca.gov/centralcoast/water issues/programs/gap/index.sh
tml
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Mr. Jim App -5- November 13, 2013

Each option is an established, on-going, region-wide project administered by an
approved third party, which allows the Permittee to satisfy its selected project
obligations by transferring the agreed-upon funds in a timely manner. Funds derived
from suspended liability related to the alleged violations are appropriate for these SEPs
because the projects are implemented throughout the region and are related to waters
associated with the Permittee’s waste discharge. The State Water Board Office of
Enforcement has approved both LIDI and CCAMP as appropriate SEPs. The Central
Coast Water Board has established LIDI and CCAMP as top priorities for SEP funding.
Central Coast Water Board staff will not accept SEP proposals other than those listed
above as part of the EPL process.

Alternatively, the Permittee may elect to fund a compliance project (CP) pursuant to
Water Code section 13385(k) if it can demonstrate status as a publicly owned treatment
works serving a small community with a financial hardship.

Permittees may choose to pay the total settlement amount to the State Water Board’s
Cleanup and Abatement Account (CAA) rather than fund either of the above SEPs or
propose a CP. The CAA'’s primary purpose is to provide public agencies with grants to
clean up pollution in cases where no viable responsible party is available. In addition,
agencies can apply to the CAA for grants to do habitat restoration, studies, monitoring,
and planning activities.

The SEP and CAA options are represented in the enclosed Acceptance and Waiver. If
you want to discuss any of the above options, please contact the person identified
below.

CONTACT PERSON: Should you have any questions about the Notice of Violation or
the Conditional Offer, please contact Katie DiSimone at (805) 542-4638 or
Katie.DiSimone@waterboards.ca.gov, or Harvey Packard at (805) 542-4639 or
Harvey.Packard@waterboards.ca.gov.

Sincerely,

cn=Harvey C. Packard, o=Central Coast

Regional Water Quality Control Board,
ou,

#‘ M/ M email=hpackard@waterboards.ca.gov,
c=US

2013.11.13 13:43:09 -08'00'

for Michael J. Thomas
Assistant Executive Officer

Encl. — 1. Exhibit A - Notice of Violation
2. Acceptance of Conditional Resolution and Waiver of Right to Hearing;

Settlement Agreement and Stipulation for Entry of Administrative Civil
Liability Order No. R3-2014-0005 (Upon Execution)
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Mr. Jim App -6 - November 13, 2013

C: Matt Thompson, Paso Robles Wastewater Division Manager,
mthompson@prcity.com
Doug Monn, Paso Robles Public Works Director, dmonn@prcity.com

Harvey Packard, RWQCB Enforcement Coordinator
Katie DiSimone, RWQCB Permitting Staff

Todd Stanley, RWQCB CIWQS Coordinator

Michael Thomas, RWQCB Assistant Executive Officer

File Location: P:\Enforcement\Mandatory Minimum Penalties\EPLs\2013 Paso WWTP\Paso Robles
WWTP MMP EPL 14-0005 Offer.docx

Primary Indexing #247750

CIWQS Regulatory Measure #393832
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ACCEPTANCE OF CONDITIONAL RESOLUTION
AND WAIVER OF RIGHT TO HEARING;

SETTLEMENT AGREEMENT AND STIPULATION FOR ENTRY OF ADMINISTRATIVE
CIVIL LIABILITY ORDER NO. R3-2014-0005 (UPON EXECUTION)

City of El Paso de Robles WWTP

EPL No. R3-2014-0005

Waste Discharge Requirements Order No. R3-2004-0031 and No. R3-2011-0002
NPDES Permit No. CA0047953

By signing below and returning this Acceptance of Conditional Resolution and Waiver of
Right to Hearing (Acceptance and Waiver) to the Central Coast Regional Water Quality
Control Board (Central Coast Water Board), City of El Paso de Robles (Permittee) hereby
accepts the “Offer to Participate in Expedited Payment Program” (Offer) and waives the
right to a hearing before the Central Coast Water Board to dispute the alleged violations
described in the Notice of Violation (NOV) attached to the Offer as Exhibit A and
incorporated herein by reference.

The Permittee agrees that the NOV shall serve as a complaint pursuant to Article 2.5 of
the Water Code and that no separate complaint is required for the Central Coast Water
Board to assert jurisdiction over the alleged violations through its enforcement staff. The
Permittee agrees to pay the penalties authorized by California Water Code section
13385, as specified in the NOV (Expedited Payment Amount), which shall be deemed
payment in full of any civil liability pursuant to the Water Code sections 13385 and
13385.1 that otherwise might be assessed for the violations described in the NOV.

Expedited Payment Amount: $321,000.

The Permittee understands that it may pay up to the maximum allowable portion® of the
Expedited Payment Amount towards the Supplemental Environment Projects (SEPS) it
indicates with an “X” in the first column of the table below. If selecting this option, the
Permittee will indicate in the second column of the table below how much of the
maximum allowable portion it will direct to each selected SEP. If selecting multiple SEPs,
the amounts entered in the second column must be equal to or less than the maximum
allowable portion. The Permittee understands that if its indicated SEP amount(s) exceed
the maximum allowable portion, then Central Coast Water Board staff will adjust the
amount(s) accordingly, and will indicate said adjustment below, in the transmittal of the
executed order for stipulation, and/or in invoice(s) accompanying the executed order at a
later date. If the Permittee does not select the SEP option, the Permittee shall pay the
total Expedited Payment Amount to the State Water Resources Control Board Cleanup
and Abatement Account.

! Pursuant to Water Code section 13385(1)(1), if the penalty amount exceeds $15,000, the amount the Water Board

may direct to a SEP may not exceed $15,000 plus 50 percent of the penalty amount over $15,000. For penalty
amounts of $15,000 or less, the Water Board generally allows direction of the full amount to a SEP.
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Maximum Allowable Portion for SEPs: $168,000.

Amount ($) of Maximum
Allowable Portion for SEP Name
each SEP

Permittee Selects the
Following SEPs

Low Impact Development Initiative

Central Coast Ambient Monitoring Program

The Permittee understands that this Acceptance and Waiver does not address or
resolve liability for any violation that is not specifically identified in the Notice of
Violation.

Upon execution by the Permittee, the Permittee shall return this Acceptance and Waiver
to:

Harvey Packard

Enforcement Coordinator
Central Coast Water Board
895 Aerovista Place, Suite 101
San Luis Obispo, CA 93401

The Permittee understands that federal regulations set forth at title 40, Code of Federal
Regulations, section 123.27(d)(2)(iii) require the Central Coast Water Board to publish
notice of and provide at least 30 days for public comment on any proposed resolution of
this enforcement action. Accordingly, this Acceptance and Waiver, prior to execution by
the Executive Officer of the Central Coast Water Board, will be published as required by
law for public comment.

The Permittee understands that if significant comments are received in opposition to the
Offer, the Central Coast Water Board enforcement staff’s offer to resolve the violations
set forth in the NOV may be withdrawn. In that circumstance, the Permittee will be
advised of the withdrawal and an administrative civil liability complaint may be issued
and the matter may be set for a hearing before the Central Coast Water Board. For
such a liability hearing, the Permittee understands that this Acceptance and Waiver
executed by the Permittee will be treated as a settlement communication and will not be
used as evidence in that hearing.

If no comments are received within the notice period that cause the Executive Officer to
reconsider the Offer, the Executive Officer will execute the Acceptance and Waiver as
Settlement Agreement and Stipulation for Entry of Administrative Civil Liability Order
No. R3-2014-0005 (Settlement and Order).

The Permittee understands that after the signed Acceptance and Waiver is publicly

noticed and executed by the Executive Officer of the Central Coast Water Board, Water
Board staff will transmit the executed Settlement and Order to the Permittee with
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payment instructions and due dates. Furthermore, the Permittee understands that full
payment of the Expedited Payment Amount, including any allowable portion of which is
authorized for use in SEPs, within 30 days after staff transmits the executed Settlement
and Order is a condition of this Acceptance and Waiver.

| hereby affirm that | am duly authorized to act on behalf of and to bind the Permittee in
the making and giving of this Acceptance and Waiver and the terms of the Settlement and
Order.

By:

(Signed Name) (Date)

(Printed or typed name)

(Title)
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IT 1S SO ORDERED PURSUANT TO WATER CODE SECTION 13385

Date:

By:
Kenneth A. Harris Jr.

Executive Officer

Central Coast Regional Water Quality Control Board

File Location: P:\Enforcement\Mandatory Minimum Penalties\EPLs\2013 Paso WWTP\Paso Robles
WWTP MMP EPL 14-0005 Waiver.docx

Primary Indexing #247750

CIWQS Regulatory Measure #393832

4
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RESOLUTION NO. 13-XXX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF EL PASO DE ROBLES
TO SETTLE PENALTIES FOR WASTEWATER TREATMENT PLANT VIOLATIONS

WHEREAS, the City of Paso Robles Wastewater Treatment Plant (WWTP) discharge to the Salinas River is
regulated by the Central Coast Regional Water Quality Control Board (Water Board) under a National
Pollutant Discharge Elimination System (NPDES) permit.

WHEREAS, Paso Robles wastewater contains high salt levels. The existing WWTP is antiquated and cannot
consistently comply with NPDES permit pollutant limits. Between September 1, 2009, and September 30,
2013, the City violated permit effluent limits 107 times.

WHEREAS, the California Water Code requires a mandatory minimum penalty of $3,000 for each effluent
violation. On November 13, 2013, the Water Board assessed the City with a penalty of $321,000 for the 107
effluent violations.

WHEREAS, the California Water Code provides that penalties may be increased up to $10,000 per day.

WHEREAS, the Water Board has offered an opportunity to settle the penalties and avoid the possibility that
penalties may be increased.

WHEREAS, it would be in the City’s best interest to settle this matter by paying the minimum penalty, and
avoid the possibility of a greater penalty.

WHEREAS, the Water Board is allowing up to $168,000 of the $321,000 penalty to be directed to two pre-
approved local environmental projects, instead of the State’s Cleanup and Abatement Account. The pre-
approved projects are the Low Impact Development Initiative and Central Coast Ambient Monitoring
Program, both of which have benefited Paso Robles.

THEREFORE, BE IT RESOLVED, the City Council of the City of El Paso de Robles does hereby:

a. Authorize the City Manager to settle this matter by signing and submitting the “Acceptance of
Conditional Resolution and Waiver of Right to Hearing,”

b. Approve payment of the $321,000 penalty from the Sewer Enterprise Fund, and

c. Request the Water Board direct $168,000 of the penalty to the Low Impact Development Initiative and
Central Coast Ambient Monitoring Program.

PASSED AND ADOPTED by the City Council of the City of Paso Robles this 3rd day of December 2013,
by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

Duane Picanco, Mayor
ATTEST:

Caryn Jackson, Deputy City Clerk
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